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I. INTRODUCTION and SUMMARY OF CCAA PROCEEDINGS 

1. In this Application, KMC Mining Corporation (“KMC” or the “Applicant”) seeks an Order: 

a) extending the stay of proceedings (“Stay Period”) as against KMC to and including January 31, 2026 

(or such further date as the Monitor may recommend), in respect of all proceedings, rights and 

remedies against KMC including its respective businesses and property, or the Monitor;  

b) declaring that the Stay Period applies to, and prohibits any steps being taken in, Court File No. 2103 

02652 (Wade Wilson v KMC Mining Corporation) (the “Wilson Action”); and 

c) extending the term of two Sealing Orders previously granted in these proceedings, with respect to two 

affidavits (or portions thereof) from December 31, 2025 until June 30, 2026. 

2. On December 5, 2024, KMC filed a Notice of Intention to Make a Proposal (“NOI”) under the Bankruptcy 

and Insolvency Act, RSC 1985, c B-3 (“BIA”) in Court File No. (24-3162620) (the “NOI Proceedings”).  

3. On January 10, 2025, an Initial Order pursuant to section 11 of the Companies’ Creditors Arrangement 

Act, RSC 1985, c C-26, as amended (the “CCAA”) was granted by the Honourable Justice M.J. Lema in 

respect of KMC, which continued the NOI proceedings into these CCAA proceedings, and which included 

a Stay Period to and including January 20, 2025. FTI Consulting Canada Inc. (“FTI”) is the Monitor within 

the CCAA proceedings (“Monitor”). 

4. Also on January 10, 2025, the Honourable Justice M.J. Lema also granted an Order approving the sales 

and investment solicitation process (“SISP”) (with the Order approving the SISP being the “Order – 

Approve SISP”) over substantially all of KMC’s assets (“Property”). Ernst & Young Orenda Corporate 

Finance Inc. (the “Sales Agent”) administered the SISP as Sales Agent, with oversight from the Monitor.  

5. On January 20, 2025, the Honourable Justice J.T. Nielson granted, inter alia, an amended and restated 

initial order (“ARIO”) which, inter alia, extended the Stay Period to June 16, 2025.  

6. Concurrent with the granting of the ARIO, the Court granted an Order establishing a process for the sale 

or return of KMC’s leased equipment (the “Lease Equipment Return Process Order”). 

7. On April 17, 2025, the Honourable Justice D.A. Mah granted, inter alia, a Sale Approval and Vesting Order 

(“SAVO”) approving a transaction arising from the SISP whereby substantially all of KMC’s Property was 

sold to a third-party purchaser (the “Transaction”) for proceeds in excess of $100 million. The Transaction 

closed on May 2, 2025.  
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8. Concurrent with the granting of the SAVO, the Court granted an Order authorizing and directing the Monitor 

to make interim distributions of up to 66 2/3% of the net sale proceeds from the Transaction to those 

secured creditors whose collateral was sold as part of the Transaction. 

9. On May 23, 2025, the Honourable Justice L.K. Harris granted KMC’s application which extended the Stay 

Period to and including July 31, 2025 (the “First Extension Order”) as well as certain other relief including 

approving a cost allocation and further distribution.  

10. On July 30, 2025, the Honourable Justice D.R. Mah granted KMC’s application which extended the Stay 

Period to and including November 30, 2025 (he “Second Extension Order”) as well as certain other relief 

related to return of a landlord security deposit, assignment of certain insurance claims to secured creditors 

and settling certain grievance claims of Local Union No. 955 members. 

II. FACTS1 

11. The detailed facts are set out in the Affidavit of Bryn Jones (“Jones Affidavit #1”) sworn December 31, 

2024, Affidavit of Bryn Jones sworn January 14, 2025 (“Jones Affidavit #2”), Affidavit of Bryn Jones sworn 

April 7, 2025 (“Jones Affidavit #3”), Affidavit of Daniel Klemke sworn May 9, 2025 (“Klemke Affidavit”), 

Affidavit of Daniel Klemke sworn July 21, 2025 (“Klemke Affidavit #2”) and the Affidavit of Daniel Klemke 

sworn November 16, 2025 (“Klemke Affidavit #3”).  

12. The salient facts will generally be referred to directly in argument as outlined below. Specific additional 

facts which are germane to the background of this matter, and updates on the activity of KMC since the 

last Court appearance on July 30, 2025 follow on a summary basis.  

13. As mentioned, on April 17, 2025, the Court granted the SAVO, which approved the Transaction. No party 

opposed the Transaction. The Transaction had the support of KMC’s primary secured creditor (the 

Syndicate), various equipment lessors whose equipment was included in the Transaction and the Monitor.  

14. The Transaction closed on May 2, 2025 and generated sale proceeds in excess of $100 Million. 

15. As of April 4, 2025, KMC employed 92 full-time employees or subcontractors, of which 14 were located at 

its head office in Edmonton, Alberta, 40 on a labour supply project in British Columbia, and 38 field 

employees working in Fort McMurray or a field office location maintained there.  

 
1 Affidavit of Daniel Klemke sworn November 16 (“Klemke Affidavit #3”) at paras 13, 16, 21-25. 
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16. With the Transaction closed, and most of KMC’s current operations having been wound down, KMC took 

steps to reduce its workforce.  

17. At present time KMC has 5 employees full and part-time in Edmonton and 2 on labour and supply contracts 

in Alberta with the purchaser in the Transaction.  

18. With respect to one labour and supply contract, as mentioned in my prior Affidavit, KMC had in place a 

purchase order with Hudbay Minerals (“Hubday”) at its copper mountain mine in British Columbia to supply 

equipment operators to the site. That purchase order commenced at or around the date of the Initial Order 

and concluded in September 2025, with the final invoice paid to KMC in November 2025.  

19. As more specifically described within the argument below, chief among the factors necessitating these 

CCAA proceedings was the sudden and unexpected cancellation of substantial scopes of work under 

contracts between KMC and its main client, Suncor Energy Inc. (“Suncor”). A thorough analysis as to 

potential claims KMC may have due to those cancellations has commenced and been ongoing. 

III. ISSUES 

20. The issues to consider in this Application before the Court are: 

a) whether the Stay Period ought to be extended to January 31, 2026. In that regard, the test for making 

that determination is: 

i) whether circumstances exist that make the Order appropriate; and 

ii) whether KMC has acted, and is acting, in good faith and with due diligence; and 

b) with respect to the extension of certain Sealing Orders, whether the importance of protecting sensitive 

business information for a further period of time outweigh the deleterious effects of restricting the 

accessibility of Court proceedings. 

IV. ARGUMENT 

A. Extension of the Stay Period 

21. It is respectfully submitted that the extension of the stay of proceedings should be granted as the extension 

of the Stay Period is appropriate and KMC has acted in good faith and with due diligence.  

22. Section 11.02(2) of the CCAA provides the jurisdiction for the Court to extend the Stay Period following an 

Initial Order: 
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A court may, on an application in respect of a debtor company other than an initial application, 
make an order, on any terms that it may impose, 

(a) staying, until otherwise ordered by the court, for any period that the court considers 
necessary, all proceedings taken or that might be taken in respect of the company under 
an Act referred to in paragraph (1)(a); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 
or proceeding against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, 
suit or proceeding against the company.2 

23. Section 11.02(3) of the CCAA further provides the test for an extension: 

The court shall not make the order unless:  

(a) the applicant satisfies the court that circumstances exist that make the order 
appropriate; and 

(b) in the case of an order under subsection (2), the applicant also satisfies the court 
that the applicant has acted, and is acting, in good faith and with due diligence.3 

24. The role of this Honourable Court on a subsequent application under section 11.02(2) is not to re-evaluate 

the initial decision, but rather to consider whether KMC has established that the current circumstances 

support an extension as being appropriate and that KMC has acted, and is acting, in good faith and with 

due diligence.4 

25. The Applicant always has the onus. 

Appropriate Circumstance 

26. The purpose of the CCAA is set out above. Appropriateness of an extension under the CCAA is assessed 

by inquiring into whether the extension order sought advances the remedial policy objectives underlying 

the CCAA. A stay can be lifted if the reorganization is doomed to failure, but where the order sought 

realistically advances the remedial objectives, a CCAA court has the discretion to grant it.5 

27. The causes of the insolvency and the financial circumstances of KMC and the prevailing circumstances 

were thoroughly canvassed at the application for the Initial Order. Those same circumstances continue, 

and are summarized below.  

 

2 CCAA at section 11.02(2) [TAB 1] 
3 CCAA at section 11.02(3) [TAB 1] 
4 Re Canada North Group Inc., 2017 ABQB 508 at para 33 [TAB 2] 
5 Re Canada North Group Inc., 2017 ABQB 508 at para 34 [TAB 2]   

https://canlii.ca/t/h5t13
https://canlii.ca/t/h5t13
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28. The circumstances necessitating these CCAA proceedings arose due to several factors, though chief 

among those factors being the sudden and unexpected cancellation of substantial scopes of work under 

contracts between KMC and Suncor or affiliates.6 

29. Prior to these CCAA proceedings, Suncor was KMC’s most significant, if not only, customer. KMC had 

been providing contracting mining services to Suncor for several decades.7 

30. Suncor’s contracting practice generally, and with KMC specifically, utilizes a master Multiple Use 

Agreement (“MUA”) which sets out general terms and conditions, and allows for the entering of multiple 

sub-agreements, contracts or purchase orders under the umbrella of the MUA for any number of different 

projects or scopes of work.8 

31. KMC believes it has substantial claims against Suncor which can be broadly characterized as follows: 

a) a claim for the impacts of adverse site conditions and extended hauling distances on the 2024 

Fort Hills Overburden scope of work (the “Condition Impact Claim”); 

b) a claim for demobilization costs as permitted under the MUA and applicable purchase order for 

the 2024 Fort Hills Overburden scope of work (the “Demobilization Claim”); 

c) a claim for damages arising from the cancellation of the 2024 Fort Hills Overburden scope of 

work for convenience (the “Overburden Cancellation Claim”); 

d) a claim for damages arising from the cancellation of the waste stream and rejects scope of work 

(the “Rejects Cancellation Claim”); and 

e) a claim for damages for the breach of the Settlement and Release Agreement arising from the 

cancellation of the 2019 Overburden Removal Contract (the “Breach of Settlement Claim”).9 

32. KMC’s legal counsel conducted a high-level overview of the potential claims against Suncor for, inter alia, 

the circumstances described above. That evaluation has concluded and has been reviewed. The combined 

damage estimate at this time is in the tens of millions of dollars, with further evaluation ongoing that could 

materially increase said estimate.10   

33. KMC has been engaged with litigation funders in assessing its options for pursuit of the claims against 

Suncor. As part of that process, KMC has engaged separate legal counsel to provide a second opinion on 

the potential claims against Suncor. That evaluation is ongoing, with the second opinion scheduled to be 

 
6 Klemke Affidavit #3 at para 25. 
7 Klemke Affidavit #3 at para 26. 
8 Klemke Affidavit #3 at para 27. 
9 Klemke Affidavit #3 at para 28. 
10 Klemke Affidavit #3 at para 29.  
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delivered by the end of November. If successful, even in part, the claims against Suncor, and recovery 

therefrom, would have a material, positive outcome for KMC’s stakeholders.11 

34. Separately, KMC is also working on numerous other matters, including the following: 

a) working to wind-up its non-union staff’s pension plan with Canada Life/London Life, which is now 

complete subject to the pension regulator in Alberta confirming the pension termination is approved 

(with pension members thereafter being free to move their pension assets or maintain individual 

accounts with Canada Life);  

b) working with the Workers’ Compensation Board (“WCB”) to reconcile 2024 accounts based on a 

reduced actual payroll than was originally forecasted, reconciliation of premiums paid and credits 

owed, and to finalize rebates from WCB. KMC has received a credit refund from WCB for 2024 and as 

KMC has certain mechanics still working, a 2025 WCB account reconciliation will be necessary to 

finalize any additional refunds;  

c) KMC is working with its heavy equipment insurer with respect to refunds from certain insurance policies 

previously held by KMC. The latest update is that approximately $500,000 is expected to be refunded 

to KMC be end of November 2025; and 

d) KMC is both a Plaintiff and Defendant in actions related to a new Komatsu 830E that KMC rented from 

SMS Equipment (“SMS”), which was destroyed by fire within 10 hours of commencing work. KMC 

suffered a loss of approximately $600,000 related to loss of KMC property (tires) as well as cost of 

removing burned materials from the site where the fire occurred. KMC has taken steps to preserve 

their rights to this potential claim (by both commencing litigation to preserve limitation periods, and 

entering into standstill agreements with its insurer with respect to any insurance claim).12 

35. Overall, the maintenance of the Stay Period is appropriate to enable KMC to effectively wind down its 

operations and develop a plan for its exit from these CCAA proceedings, without regard to having to 

advance defences and collection efforts respecting claims of creditors.  

Good Faith  

 
36. KMC has and continues to act in good faith. 

 

 
11 Klemke Affidavit #3 at paras 30-32. 
12 Klemke Affidavit #3 at para 33. 
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37. The applicable definition of good faith was set out by the Honourable Justice Topolniski in San Francisco 
Gifts Ltd., Re: 
 

The term "good faith" is not defined in the CCAA and there is a paucity of judicial consideration 
about its meaning in the context of stay extension applications. The opposing landlords on this 
application rely on the following definition of "good faith" found in Black's Law Dictionary to 
support the proposition that good faith encompasses general commercial fairness and 
honesty: 

 

A state of mind consisting of: (1) honesty in belief or purpose, (2) faithfulness to one's 
duty or obligation, (3) observance of reasonable commercial standards of fair dealings in 
a given trade or business, or (4) absence of intent to defraud or seek unconscionable 
advantage. 

 

"Good faith" is defined as "honesty of intention" in the Concise Oxford Dictionary. Regardless 
of which definition is used, honesty is at the core…13 

38. Further, the good faith test under the CCAA is properly limited to good faith within the CCAA, and while 

there has not been any evidence of KMC not acting in good faith with creditors, it is also noted that “good 

faith” is not in respect of prior conduct with creditors: 

While "good faith" in the context of stay applications is generally focused on the debtor's 
dealings with stakeholders, concern for the broader public interest mandates that a stay not 
be granted if the result will be to condone wrongdoing. 

Although there is a possibility that a debtor company's business practices will be so offensive 
as to warrant refusal of a stay extension on public policy grounds, this is not such a case. 
Clearly, San Francisco's sale of knockoff goods was illegal and offensive. Most troubling was 
its sale to an unwitting public of goods bearing counterfeit safety labels. Allowing the stay to 
continue in this case is not to minimize the repugnant nature of San Francisco's conduct. 
However, the company has been condemned for its illegal conduct in the appropriate forum 
and punishment levied. Denying the stay extension application would be an additional form of 
punishment. Of greater concern is the effect that it would have on San Francisco's creditors, 
particularly the unsecured creditors, who would be denied their right to vote on the plan and 
whatever chance they might have for a small financial recovery, one which they, for the most 
part, patiently await. 

San Francisco has met the prerequisites that it has acted and is acting with due diligence and 
in good faith in working towards presenting a plan of arrangement to its creditors. Appreciating 
that the CCAA is to be given a broad and liberal interpretation to give effect to its remedial 
purpose, I am satisfied that, in the circumstances, extending the stay of proceedings is 
appropriate.14 

 
13 San Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 14-16 [TAB 3] 
14 San Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 30-32 [TAB 3] 

https://canlii.ca/t/1jrxr
https://canlii.ca/t/1jrxr
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39. These CCAA proceedings commenced on January 10, 2025. Within approximately eleven months, the 

following non-exhaustive list details the good faith and due diligence that KMC has acted with: 

a) KMC took steps to return certain assets which were secured to various lessors, pursuant to the Lease 

Equipment Return Order granted January 20, 2025;15  

b) KMC has reduced the number of employees it employs, as necessitated by current downsized 

operations;16 

c) KMC paid in full the interim lending facility under these CCAA proceedings;17  

d) the SISP was implemented, with the Property marketed on a worldwide basis by the Sales Agent, and 

with due diligence undertaken by parties as far away as Australia;18 

e) pursuant to the SISP, one party made an en bloc offer for substantially all the assets of KMC (the 

Transaction), including the assignment of certain contracts to which KMC was a party;19  

f) no party opposed the Transaction, and KMC’s main secured lender (the Syndicate), the Monitor and 

lessors whose assets were to be included in the Transaction supported the same;20 

g) the Transaction closed, generating sale proceeds of over $100 million;21 

h) KMC maintained, until September 2025, a purchase order with Hudbay at its copper mountain mine in 

British Columbia to supply equipment operators to the site;22 

i) KMC, through counsel, undertook a review and analysis of potential claims against Suncor which 

would, if successful even in part, have a material positive impact on stakeholders. KMC has engaged 

with litigation funders, and has engaged separate legal counsel to provide a second opinion on the 

potential claim;23 and 

j) KMC has continued to act on various matters as part of its wind down process, including winding down 

its non-union pension, reconciling amounts paid to WCB, reconciling refunds under its heavy 

equipment insurance policies, and evaluation of other potential claims which may have monetary 

benefit to KMC.24 

 
15 Jones Affidavit #3 at paras 17-21. 
16 Klemke Affidavit #3 at paras 23-24.  
17 Jones Affidavit #3 at para 16.  
18 Jones Affidavit #3 at para 43.  
19 Klemke Affidavit #3 at para 11.  
20 Klemke Affidavit #3 at para 15.  
21 Klemke Affidavit #3 at para 16.  
22 Klemke Affidavit #3 at para 24. 
23 Klemke Affidavit #3 at paras 29-30. 
24 Klemke Affidavit #3 at para 33. 
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40. KMC has acted honestly, and in a forthright and commercially reasonable manner with its stakeholders 

and this Honourable Court. There is certainly no evidence to suggest otherwise.  

Due Diligence 

41. As described in the preceding section, in the relatively short period since the Initial Order was granted and 

thereafter extended by the ARIO, KMC has promptly taken steps to maximize value to all stakeholders. It 

continues to do so.  

42. Further, there is no material prejudice to the creditors that KMC is aware of. While an inability to collect 

may be considered simple prejudice, in the insolvency context it has been held that prevention of collection 

does not constitute substantial or considerable prejudice.25 There is no evidence on which the creditors of 

KMC can rely to show that they have been, or will be, materially prejudiced by the extension of the Stay 

Period.  

43. KMC has and continues to act with due diligence, and the brief extension of the Stay Period is not materially 

prejudicial to any creditor. 

B. Stay of Proceedings – Wilson Action 

44. KMC is a Defendant in the Wilson Action, which is a claim that seeks to certify a class action claim related 

to alleged underpayment of severance and pension plan payments to certain KMC former employees.  

45. While KMC wholly disputes the claim, the claim is stayed by virtue of the ARIO granted January 20, 2025 

in these proceedings, and the subsequent Stay Period extensions. With respect to the Plaintiff in the Wilson 

Action, there appears to be some confusion that the Stay Period applies to their action.  

 

46. Presently, the Plaintiff in the Wilson Action has an Application scheduled for November 20, 2025 to, among 

other things, seek summary judgment and to certify the action as a class action.  

 
47. To avoid any lack of clarity on the matter and to avoid the need for KMC to be expending resources 

responding to a claim that is clearly stayed, KMC seeks a declaration from the Court that the Wilson Action 

is stayed.   

 

 
25 Cantrail Coach Lines Ltd., Re, 2005 BCSC 351 at para 22 [TAB 4]. 

https://canlii.ca/t/1jzg8
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C. Extension of Sealing Orders  

48. On an application to temporarily seal a court file, or portion of it, this Honourable Court has broad discretion 

and may make a direction on any matter that the circumstances require, and it may grant the Order 

notwithstanding the provisions of Division 4 of Part 6 of the Alberta Rules of Court.26 

49. Temporary sealing orders should be granted when: 

a) an Order is needed to prevent serious risk to an important interest because reasonable alternative 

measures will not prevent the risk; and 

b) the salutary effects of the Order outweigh its deleterious effects, including the effects on the right to 

free expression, which includes public interest in open and accessible court proceedings.27 

50. More recently, the Supreme Court of Canada in Sherman Estate v Donovan, restated the test upon which 

an applicant must satisfy in asking a court to exercise discretion in a way that limits the open court 

presumption. An applicant must demonstrate (a) court openness poses a serious risk to an important 

public interest, (b) the order sought is necessary to prevent this serious risk to the identified interest 

because reasonably alternative measures will not prevent this risk, and (c) as a matter of proportionality, 

the benefits of the order outweigh its negative effects.28 

51. The Applicant seeks extension of the Sealing Orders to June 30, 2026 with respect to:  

a) Exhibit “I” of the Confidential Affidavit of Daniel Klemke sworn December 6, 2024 (in the NOI 

proceedings, Court File No. 24-3162620, which were taken up and continued in these CCAA 

proceedings by the Initial Order); and  

b) the Confidential Affidavit of Bryn Jones sworn April 7, 2025.  

52. Sealing Orders with respect to the above documents were granted in this Action on January 10, 2025 and 

April 17, 2025, with the sealing to expire on December 31, 2025. The Applicants seek that be extended 

to June 30, 2026.  

 
26 Alberta Rules of Court, Alta Reg 124-2010, Division 4 of Part 6.  
27 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 5]. 
28 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB 6]. 

https://canlii.ca/t/565q0
https://canlii.ca/t/51s4
https://canlii.ca/t/jgc4w
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53. The information within the aforementioned materials contains certain commercially sensitive information 

related to, among other things, KMC’s contracts with Suncor, which remains a live issue.29 KMC is 

unaware of any other party which would be negatively affected by this continued sealing.  

54. Sealing is the least restrictive method available to prevent the dissemination of the confidential 

information. The purpose of the sealing order, being to protect sensitive commercial information, far 

outweigh the deleterious effects of restricting the accessibility of Court proceedings.  

55. The Applicant submits that the Sealing Order is appropriate in the circumstances and ought to be granted. 

V. CONCLUSIONS AND RELIEF SOUGHT 

56. The extension of the Stay Period to and including January 31, 2026 is just and appropriate, and consistent 

with the objectives of the CCAA. In all the circumstances this Application ought to be allowed.  

DATED this 17th day of November, 2025. 
      DUNCAN CRAIG LLP 
      Per: 

        
      ___________________________ 
      Darren R. Bieganek, KC/ Zachary Soprovich 

Counsel for the Applicant, KMC Mining Corporation 
 

  

 
29 Affidavit #3 of Daniel Klemke at para 41.  
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